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This is a suit by a judge--whose judgeship was created
by a private act--seeking salary supplenments provided by genera
law. Charles S. Sexton, Judge of the Sevier County Trial Justice
Court, sued Sevier County (County) claimng that he is entitled
to suppl enents as additional conpensation for his juvenile and
probate jurisdiction. Wile conceding that the Sevier County
Trial Justice Court and the salary for that court were
establ i shed by private act,! Judge Sexton neverthel ess contends
that the County is required to pay himin accordance with T.C A
§ 16-15-5001, et seq., and T.C A 8§ 16-15-205,2 statutes
addressi ng the conpensati on of general sessions court judges. He
poi nts out that the County paid his predecessor the sought-after
supplenents as if the latter was covered by the general |aw

Judge Sexton seeks equal treatnent.

Each of the parties noved for summary judgnent. The
Honorabl e Ri chard E. Ladd, Chancellor, sitting by interchange,
ruled that although the Trial Justice Court was not a general
sessions court, the County had treated it as one by paying its
judges pursuant to the general |aw applicable to general sessions
courts rather than in accordance with the private act, as
anended, and that it was therefore estopped to deny Judge
Sexton’s entitlenent to the supplenental incone. The trial judge
granted Judge Sexton’s notion for summary judgnment and awar ded
hi m $51, 606, whi ch, according to the court’s judgnent, is the

total of the “salary suppl enments sought for the years 1990-1991

The initial | egi slation was Chapter 34, Private Acts of 1973

T.C.A. & 16-15-205 was repeal ed by Chapter 241, § 3 of the Public Acts
of 1993, effective July 1, 1993; however, such repeal cannot operate to change
a judge’' s compensation during his or her term See Tenn. Const., Art. VI, 8§
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t hrough 1994-1995.” He denied the County's notion. Sevier

County appeal ed, raising the follow ng question for our review

Shoul d the doctrine of estoppel be applied so
as to require Sevier County to pay the judge
of the Trial Justice Court certain salary
suppl ement s whi ch have never been paid or
prom sed to him and which are not authorized
in the private act which created the court
and set the judge s conpensation?

Judge Sexton raises the follow ng additional issue:

Is the plaintiff entitled to pre-judgnent
interest on the trial court’s award?

We neasure the propriety of the trial court’s grant of
sumary judgnent agai nst the standard of Rul e 56.03,
Tenn. R. G v.P., which provides that sumrary judgnent is

appropri ate where

t he pl eadi ngs, depositions, answers to

I nterrogatories, and adm ssions on file,
together with the affidavits, if any, show
that there is no genuine issue as to any
material fact and that the noving party is
entitled to a judgnment as a matter of |aw.

In this case, the material facts are not in dispute. Since our
review only involves a question of |aw, no presunption of

correctness attaches to the trial court’s findings. Gonzales v.

Al man Construction Co., 857 S.W2d 42, 44 (Tenn. App. 1993).



As previously indicated, the Sevier County Trial
Justice Court was established by Chapter 34 of the Private Acts
of 1973 (“the Private Act”). The Private Act al so set the base
conpensation for the judge of that court. The salary has been
increased by |l ater anendnments. See Chapter 65, Private Acts of
1979; Chapter 121, Private Acts of 1983. The Private Act
expressly endowed that court with probate jurisdiction, while the
1979 anmendnent to that act expressly granted it juvenile
jurisdiction, effective Septenber 1, 1982. See Chapter 34, § 2,
Private Acts of 1973; Chapter 65, 8 3, Private Acts of 1979.
Significantly, none of the legislation that is expressly
applicable to the Trial Justice Court calls for salary

suppl ements for the court’s juvenile and probate jurisdiction.

A year after the Trial Justice Court began exercising
juvenile jurisdiction, an anendnent to the Private Act set the
judge’ s base salary at $34,000 a year, “to be adjusted annually
to reflect a percentage increase the sane as provi ded ot her
el ected officials...” Chapter 121, 8§ 1, Private Acts of 1983.
Thi s anmendnent made no provision for salary supplenents for the
court’s juvenile and probate jurisdiction, and there have been no

further anmendnents pertaining to conpensation since then.

Judge Sexton took office on Septenber 1, 1990,
following his election in August. The County has never paid him
t he supplenents for juvenile and probate jurisdiction provided

for by the statutes pertaining to general sessions courts;



however, it is undisputed that Judge Sexton’ s predecessor was
paid the jurisdictional supplenents that woul d be due a judge who
falls within the general |aw applicable to general sessions court

j udges.

It does not appear fromthe record and briefs that
Judge Sexton contends that his salary is governed by the literal
| anguage of the general |aw applicable to general sessions
courts. Such a position would be untenable, for it is clear that
t hese statutes do not apply to Sevier County, due to a
popul ati on- based excl usion contained in subsection (b) of § 16-
15-101, 3 which exclusion pertains to the whole of Chapter 15 of
Title 16. 1In addition, the Private Act, as anended, sets the
salary of the judge of the Trial Justice Court. Had the
Legi slature intended that the judge of that court be paid
according to the general sessions court schedule, that body could
have so provided in the Private Act or in one of the later

anmendnent s. It did not do so.

Apparently recognizing that a literal reading of the
general |aw does not favor his recovery in this case, Judge
Sexton instead bases his entitlenment argunment on the theory of
estoppel. Specifically, he contends that because Sevier County

pai d his predecessor the base salary and applicabl e suppl enents

.c. A 8§ 16-15-101(b) provides as follows:

The provisions of this chapter do not apply to
counties of the state having popul ation of not |ess
than twenty-three thousand three hundred fifty
(23,350) nor nore than twenty-three thousand three
hundred eighty (23,380) according to the federa
census of 1950 or any subsequent federal census.

According to the federal census of 1950, the popul ati on of Sevier County was
23,375, thus bringing it within the above exclusion
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for general sessions court judges as established by T.C A 8§ 16-
15-5003, and then paid Judge Sexton an anmount corresponding to

t he base salary of a general sessions court judge,* the County is
estopped to deny his entitlenent to the supplenental inconme for
juvenil e and probate jurisdiction. The trial court accepted
Judge Sexton’s estoppel argunent and granted summary judgnent,

stating that

it is one of those rare instances of estoppe
applying to [a] governnental entity in that
Sevier County took the affirmative action of
payi ng different than the Private Act,

begi nning in 1984; that this was known to the
candi dates that ran for office; that they
gave up private practice or whatever to
attenpt to get the jobs that Sexton did to
take the office here. By that tine they
woul d have known that prior to the election
that it would be a Cass 1 County; that

Sevi er County, beginning in 1990, started
paying as a Cass 1 County under Genera
Sessions | aw and has continued to do so up to
now, and | have no authority to nodify the

i ncome Judge Sexton is paid by the County.

It has either got to be what the Genera

Sessi ons Judge gets or what the Private Act
provides, and | think there is no controversy
here, that if he [is] paid as a quote
“General Sessions Judge,” he is entitled to
the suppl enents that he sought in this

| awsui t

After refusing to award pre-judgnment interest, the trial court
entered judgnent in favor of Judge Sexton in the anount of

$51, 606, and Sevi er County appeal ed.

“The record does not reflect why Judge Sexton was paid a base salary
equal to the base pay under the general sessions court salary schene rather
than that called for in the Private Act; however, this question has not been
rai sed as an issue on this appeal. For this reason, we do not address the
propriety of such payments. Assum ng, solely for the purpose of argument,

t hat Judge Sexton was inproperly paid a base salary in excess of that called
for in the Private Act, such a payment cannot be used to justify a further
payment in excess of the mandate of the Legislature. See Franks v. State, 772
S. W 2d 428, 430 (Tenn. 1989). (“The | aw ascertaining the amount of
conpensati on nust be enacted by the |egislature, the only | aw- maki ng power.")
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CGeneral ly speaking, the doctrine of estoppel is not
favored under our law. See, e.g., ACG Inc. v. Southeast
El evator, Inc., 912 S.W2d 163, 170 (Tenn. App. 1995); Robi nson
v. Tennessee Farmers Mut. Ins. Co., 857 S.W2d 559, 563 (Tenn.
App. 1993). Although the doctrine may be invoked agai nst a
county, Geene County v. Tennessee Eastern Electric Co., 40 F. 2d
184, 186 (6th GCir. 1930), “very exceptional circunstances are
required to invoke the doctrine against the State and its
governnent al subdivisions.” Paduch v. Gty of Johnson City, 896
S.W2d 767, 772 (Tenn. 1995). See al so Elizabet hton Hous. And

Dev. Agency v. Price, 844 S.W2d 614, 618 (Tenn. App. 1992).

In order to invoke the doctrine of equitable estoppel,

a party nust show the follow ng:

(1) his or her lack of know edge and of the
nmeans of know edge of the truth as to the
facts in question;

(2) his or her reliance upon the conduct of
the party who is estopped; and

(3) action by the invoking party based

t hereon of such a character as to change that
party’s position prejudicially.

See, e.g., ACG 912 S.W2d at 170; Robinson, 857 S.W2d at 563;
and Gtter v. Tennessee Farnmers Mut. Ins. Co., 450 S.W2d 780,
783 (Tenn. App. 1969). It is the burden of the party claimng

estoppel to prove each of the above elenments. ACG 912 S.W2d at



170; Robi nson, 857 S.W2d at 563; and Bokor v. Holder, 722 S.W2d

676, 680 (Tenn. App. 1986).

As a threshold matter, we have concl uded that Judge
Sexton’s case does not satisfy the first requirenment -- |ack of
knowl edge and of the nmeans of obtaining know edge of the truth --
for the application of the doctrine of estoppel against Sevier

County. As stated by the Suprene Court,

[i]t is essential to estoppel that the person
claimng it was hinself not only destitute of
know edge of the facts, but w thout avail able
means of obtaining such know edge; for there
can be no estoppel where both parties have

t he sane neans of ascertaining the truth.

Ranmbeau v. Farris, 212 S.W2d 359, 361 (Tenn. 1948). See al so
City of Lebanon v. Baird, 756 S.W2d 236, 244 (Tenn. 1988); Escue
v. Lux Tinme Division of Robertshaw Controls, 472 S.W2d 228, 229
(Tenn. 1971); and WC. Early Co. v. WIllianms, 135 Tenn. 249, 186
S.W 102, 105 (Tenn. 1916). Like everyone el se, Judge Sexton is
charged with knowl edge of the law. Davis v. Metropolitan Gov’'t
of Nashville and Davidson County, 620 S.W2d 532, 535 (Tenn. App.
1981). This is especially true in his case, given the fact that
he is a judge. Under the circunstances of this case, it is clear
that even if Judge Sexton did not have actual know edge of the
correct salary for his position, he certainly possessed the neans
of ascertaining that information. The Private Act creating the

Trial Justice Court, and its anmendnents, as well as Chapter 15 of



Title 16 of the Code, with its exclusion as to Sevier County,
were readily available to him See Cty of Lebanon, 756 S. W 2d
at 244 (“The contents of a city charter are public and readily
available to all who deal with a city.”). See also Escue, 472
S.W2d at 229. Therefore, Judge Sexton cannot rely upon the
county’s paynents to his predecessor, or that entity s paynents
to Judge Sexton in excess of the salary provided for in the
Private Act, to claimthat the county is estopped to deny his
entitlenment to the salary supplenents. Since he is presuned to
know t he salary provided by the Private Act and is presuned to
know t hat Sevier County is excluded fromthe operation of the
general |aw pertaining to general sessions courts, he “knew’ that
he was not entitled to the suppl enents under that general |aw

He cannot rely on the doctrine of estoppel.

W therefore find and hold that the trial court erred
in granting summary judgnent to Judge Sexton. Qur decision is
further bolstered by the principle that “[e]stoppel is avail able
to protect a right but not to create one.” Franklin v. St. Paul
Fire & Marine Ins. Co., 534 S.W2d 661, 666 (Tenn. App. 1975).
As applied to this case, the principle neans that even if Judge
Sexton could rely upon the doctrine of estoppel, he could not
invoke it offensively to create a right to conpensati on not
granted by the Legislature, the only public body with the power

to set a judge’s conpensation. Franks, 772 S.W2d at 430.

The judgnent of the trial court is reversed. Sevier
County is hereby granted summary judgnent and it results that the

original conplaint is dism ssed with costs on appeal being taxed
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to the appellee. Costs below are also taxed to the appellee, and
this case is remanded to the trial court for collection of these

| atter costs.

Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Don T. McMurray, J.
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